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HOW FAR CAN CONGRESS OR A STATE 
LEGISLATURE GO IN EXCLUDING 
DULY ELECTED REPRESENTATIVES? 





An interesting question affecting the 
power of a legislature to unseat or to 
expel a member duly elected is raised by 
the action of Congress in the berger case 
and by the recent action of the New York 
Legislature in expelling five Socialist mem- 
bers. In the latter case the New York City 
Bar Association after a stormy session 
passed a resolution condemning the action 
of the New York Legislature and appoint- 
ing a committee, of which Hon. Charles E. 
Hughes is chairman, to attend the trial be- 
fore the legislature of the suspended men. 
The action of the legislature was denounced 
as “threatening the very foundations of 
representative government.” 


This controversy discloses some of the 
necessary limitations and, possibly, the un- 
avoidable weaknesses of a republican form 
of government. But it is encouraging to 
remember that such weaknesses or limita- 
tions are not and never can be fatal to our 
institutions, since in every case the people 
themselves hold the supreme power and 
can easily correct any temporary abuses at 
the ballot box. 


There can be no doubt that the present 
hysteria prevailing in the country against 
Bolshevism and anarchy is responsible for 
actions of this character, which is quite 
without precedent in the previous history 
of the country. The universal condemna- 
tion, however, of the abuse on the part of 
any legislature of its power to determine 
the qualifications of its own members will 
no doubt put a stop to such futile efforts to 
suppress undesirable political beliefs and 
propaganda. 


But, aside from the question of the injus- 
tice and the stupidity of such a proceeding 





on the part of the legislature in any par- 
ticular case, there can be no doubt of the 
constitutional right of the legislature to 
expel a member for any cause and that 
there is confided to no other body, judicial 
or executive, any power to correct the 
abuse of the legislative discretion in such 
matters. 


The courts have uniformly declined to 
interfere with the action of the legislature 
in seating or unseating any of its members, 
on the ground that the legislature is a co- 
ordinate branch of the government whose 
powers may not be controlled by any other 
department of the government. This was 
made clear in several early decisions in this 
country which have been accepted as pre- 
cluding any right of appeal to the courts in 
such cases. Opinion of Justices, 56 N. H. 
570; State v. Rogers, 56 N. J. Law 480; 
Opinion of Justices, 35 Me. 576; Garrard 
v. Gallagher, 11 Nev. 382; Hiss v. Bartlett, 
3 Gray (Mass.) 468. In the first case cited 
the New Hampshire Supreme Court was 
asked “whether the legislature were the 
final judges under the Constitution of the 
qualifications of its own members.” To this 
question the Supreme Court replied as fol- 
lows: 


“By the express terms of the constitution, 
the action of the Senate is made final. If 
the framers of our organic law had intended 
that some court or other tribunal should 
have the power, by writ of quo warranto 
or mandamus or other process, to reverse 
the action of the Senate, they would have 
so expressed themselves in language which 
could not be misunderstood. 


“There is no principle more fundamental, 
more thoroughly interwoven with the whole 
fabric of our republican institutions and 
form of government, and probably none 
more familiar to the great mass of intelli- 
gent citizens of the State, than that the 
three branches of the government—the leg- 
islative, the executive and the judicial—are 
co-ordinate ard independent. Neither can 
interfere with the duties or functions of 
either of the others, without striking a 
blow at the foundation upon which rests all 
security as well for private rights as the 
public welfare. 
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“If a mistake, or even an intentional 
wrong, should be committed by the execu- 
tive, the remedies under our form of gov- 
ernment are ample and prompt, the wrong 
to be suffered temporary. If, on the other 
hand, a precedent of interference by one 
department with the discharge of its duties 
by another should be established by the 
form of a judicial decision, a dangerous 
blow would, in our judgment, be struck at 
one of the most vital principles of our sys- 
tem of government, the consequences of 
which no one could foretell, but which no 
intelligent and candid citizen could fail to 
see must be lasting and pernicious.” 

The case of Hiss v. Bartlett, supra, is 
even more conclusive of the unrestricted 
power of the legislature not only to deter- 
mine the qualifications of its members at the 
inception of their terms of office but to un- 
seat any member for any cause satisfactory 
to the legislature itself. In this case plaintiff 
was arrested and on habeas corpus proceed- 
ing contended that as a member of Con- 
gress he was exempt from arrest under the 
circumstances of that case. The creditors 
at whose instance plaintiff was arrested de- 
nied that he was a member of Congress, 
alleging his expulsion. Plaintiff, on the 
other hand, contended that he had been 
improperly expelled by the House of Repre- 
sentatives because as alleged his conduct 
on a certain commission “was highly im- 
proper and disgraceful both to himself and 
to this body of which he is a member.” He 
claimed that he had not been given a fair 
trial, nor permitted to be represented by 
counsel. In answer to this contention Chief 
Justice Shaw said: 


“The power of expulsion is a necessary 
and incidental power, to enable the House 
to perform its high functions, and is neces- 
sary to the safety of the State. It is a 
power of protection. A member may be 
physically, mentally or morally unfit ; he 
may be afflicted with a contagious disease, 
or insane, or noisy, violent and disorderly, 
or in the habit of using profane, obscene 
and abusive language. 

“I am strongly inclined to believe that 
the power to commit and to expel its mem- 
bers was given to the House and Senate, 
respectively, because it was regarded as 





inherent, incidental and necessary, and must 
exist in every aggregate and deliberative 
body, in order to the exercise of its func- 
tions, and because without it such 
body would be powerless to accomplish the 
purposes of its constitution; and therefore 
any attempt to express or define it would 
impair rather than strengthen it. * * * 

“But, independently of parliamentary 
customs and usages, our legislative houses 
have the power to protect themselves, by 
the punishment and expulsion of a member. 
It is urged that this court will inquire 
whether the petitioner has been tried. But 
if the House have jurisdiction for any 
cause to expel, and a court of justice finds 
that they have in fact expelled, I think we 
are bound to say that when he was arrested 
he was not a member of the House of Rep- 
resentatives and his privilege from arrest 
was at an end.” 


It seems, therefore, that there can be no 
judicial review of the action of a legislature 
in determining the qualifications of its own 
members or in unseating a member for mis- 
conduct or for any reason or for no reason. 
But representative government would in- 
deed be “threatened,” as the New York 
Bar Association resolution declares, if the 
legislature should be permitted, without 
strong public protest, to unseat duly elected 
members on grounds that had no connection 
with any purpose to protect itself in the dis- 
charge of its high functions but which had 
only to do with the political beliefs of such 
members. 








NOTES OF IMPORTANT DECISIONS. 





EXEMPTION FROM TAXATION OF CHARI. 
TIES ENGAGED IN SELLING MERCHAN- 
DISE FOR PROFIT.—A clear, close, but, to our 
mind, accurate distinction is made by the IIli- 
nois Supreme Court when it declares that 
profit-making nor the character of the causes 
to which the profits of a charity are applied is 
the test by which their exemption from taxa- 
tion is determined, but whether the business 
which the charity engages in is itself a charity. 
Congregational Sunday School and Publishing 
Society v. Board of Review, 125 N. E. 6. 
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The plaintiff publishes and sells religious 
books at a profit. It also furnishes such books 
free to needy Sunday Schools. Its business 
showed a profit for several years. On this state 
of facts, the Chicago assessor sought to tax/the 
property of the plaintiff used in the publishing 
business. The Supreme Court, in setting aside 
a decision of the Board of Review upholding 
such tax, says: 


“The object of selling books and supplies is 
not to make money, but is to promote the re- 
ligious, charitable and beneficent purposes of 
appellant by disseminating the teachings of its 
books and periodicals. The purpose of the soci- 
ety is accomplished by the effect on the minds 
and lives of the children and adults who read 
and study its books and periodicals. The work 
of appellant is to send its workers and mission- 
aries into those parts of our land where re- 
ligious teaching among the young has been neg- 
lected, and there to take the young into Sunday 
schools for moral and religious instruction and 
provide for them wholesome literature. Many 
of these books are suitable for the use of adults, 
and the society seeks to supply needs of indi- 
viduals and families by gift where that is neces- 
sary, but by a sale whenever a sale is prac- 
ticable. The price received, whatever it may 
be, makes a gift to needy persons possible to 
the amount so received beyond what the soci- 
ety could otherwise give. It is not the use to 
be made of the profits but the nature of the 
business done that is to be considered in decid- 
ing the question of liability to taxation. We 
have already pointed out the purposes for which 
this society was organized and the fourfold na- 
ture of its business. Sales of publications made 
by this society, whether at a profit, at actual 
cost, or half cost, are in aid of the gratuitous 
distribution of the same publications among 
those who are unable to buy them.” 


There have been many recent decisions which 
have correctly held that a charity is properly 
taxed on property used strictly for commercial 
purposes and that it is no ground for exemption 
that the profits of the business are applied to 
charitable purposes. Stahl v. Kansas Educa- 
tional Ass’n, 54 Kan. 542, 38 Pac. 796; City of 
New Orleans v. St. Patrick’s Hall Ass’n, 28 La. 
Ann, 512; Ridgeley Lodge v. Redus, 78 Miss. 
352, 29. So. 163; Parker v. Quinn, 23 Utah 332, 
64 Pac. 961; Trustees of the Academy of Rich- 
mond County v. Bohler, 80 Ga. 159, 7 S. E. 633; 
Young Men’s Christian Ass’n v. Douglas County, 
60 Neb. 642, 83 N. W. 924, 52 L. R. A. 123. 

The First Methodist Church of Chicago owns 
a very valuable property in the very heart of 
this great city. They use the third floor for 
church purposes and lease the other floors. The 
rental is applied altogether to the purposes of 
religion; yet the Supreme Court of Illinois has 
held that the part of the building used for 
profit should be taxed. First Methodist Church 
v. City of Chicago, 26 Ill. 482. 





The point in all these cases is not whether 
the charity makes a profit or does not 
make a profit, but whether the purpose 
of the partirular business out of which a 
profit is sought is itself charitable. In the 
principal case the publishing, selling and distri- 
bution of religious literature was in itself a 
charity, just as night schools or hospital ac- 
commodations in connection with charities, and 
designed in itself to be part of the charity and 
rot merely to contribute means to further the 
charity, are themselves charitable and exempt 
from taxation. 








RAILROAD LEGISLATION 
VELOPED UP TO DATE. 


AS DE- 





It seems useful to take stock at this time 
of the progress made by the present Con- 
gress during its first session toward the en- 
actment of legislation necessary to meet the 
railroad emergency. The controlling ne- 
cessity for additional railroad legislation is 
tu re-establish railroad credit, which failed 
even before the war under the system of 
regulation in force, and to save from bank- 
ruptcy and ruin many, and perhaps most, 
of the railroads of the country because of 
the extraordinary increases in wages and in 
prices of fuel and other materials during 
federal control. Unless railroad credit is re- 
established, it will be impossible for the 
railroads to reasonably keep pace with the 
growth of the country or to finance any 
substantial part of their requirements for 
extensions and betterments, generally esti- 
mated at one billion dollars annually. Let 
us therefore examine what Congress has 
proposed to date, and determine how far it 
meets this fundamental necessity, and what 
the country faces if these proposals are 
really as far as Congress means to go in 
solving the railroad problem. 


Both the Senate Committee on Interstate 
Commerce, of which Senator Cummins is 
chairman, and the House Committee, of 
which Mr. Esch is chairman, have present- 
ed bills designed to embrace all the legisla- 
tion they deem necessary upon the subject. 
The Esch bill, after many amendments in 
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open session of the House, was passed by 
that body and has gone to the Senate. The 
Senate did not consider either bill during 
the first session, but has taken up the sub- 
ject in the session which has just convened. 
If the usual course is followed, it will sub- 
stitute its own bill for the House bill, and, 
after extended debate and probably amend- 
ments, it will pass its bill, and the differ- 
ences between the two measures will be 
worked out in conference. 


THE ESCH BILL IN THE HOUSE. 


The Esch bill as amended and passed by 
the House contains the following discourag- 
ing features: 


1. The first and fundamental objection is 
that it bases its whole scheme of relief upon 
the Interstate Commerce Commission. It 
imposes upon the already overburdened 
Commission the performance of many new 
duties and the administration of many new 
regulations. It creates no new agencies to 
assist the Commission in rate matters, such 
as Regional Commissions ; and it leaves the 
Commission still burdened with the admin- 
istration of the Car Service Act, the Act 
Relating to the Construction and Operation 
of Switch and Sidetrack Connections, the 
Act of August 24, 1912, the Safety Appli- 
ance Acts of March 2, 1893, the Act of May 
6, 1910, relating to railroad accidents, the 
Safety Act of February 23, 1905, the Hours 
of Service Act of March 4, 1907, the 
Safety Act of May 30, 1908, the Act Relat- 
ing to the Transportation of Explosives, 
approved March 4, 1909, the Boiler Inspec- 
tion Act of February 17, 1911, the Act Re- 
lating to Block Signal Systems and Appli- 
ances, approved June 30, 1906, and many 
other duties of an administrative character 
having nothing to do with rates, which 
could be better performed by a smaller 
board—leaving the Commission free to de- 
vote its time and talents to the making of 
rates and to the hearing and determining of 
rate cases and other important controver- 
sies. ‘The bill adds two new members to 
the Commission, it is true, making the mem- 
bership eleven instead of nine as at present. 





But it is still a single Commission: And, 
though its membership be increased and it 
divide itself into sections, it remains a single 
body, governed by the same semi-judicial 
rules of procedure and methods, and with 
the same diffused and all-embracing duties, 
many of which are in no wise related and 
require wholly different experience and tal- 
ents and methods for their correct solution. 
It is obvious that the Commission must em- 
ploy subordinates, not merely to assist, but 
actually to decide and dispose of many of 
its important duties ; and the bill authorizes 
it to do this and the Commission has been 
doing it heretofore of necessity, even with 
its present duties. This is one of its de- 
fects. It is not right to put the practical 
decision of questions of such vast public 
importance upon subordinates of the Com- 
mission who are unknown, who get no 
credit or recognition for what they do, who 
hold their places at the pleasure of the Com- 
mission, and who receive salaries insuffi- 
cient, without any certainty of tenure of 
office, to command the ability and experi- 
ence that ought to be brought to bear in the 
decision of such questions. No reflection 
upon the subordinates of the Commission is 
intended, for I believe them to be, indi- 
vidually and as a class, quite equal in abil- 
ity and character, to any other men in simi- 
lar lines of work. But my point is that the 
system is not calculated to produce the 
wisest decisions, and that decisions by even 
the best of men in such subordinate, pre- 
carious, underpaid and unrecognized posi- 
tions would be unsatisfactory as a rule. 
All experience suggests that Regional 
Commissions and administrative Boards for 
administrative duties, composed of mem- 
bers appointed by the President and con- 
firmed by the Senate, for definite terms, and 
receiving fixed salaries, would be better 
suited to decide and dispose, subject to re- 
view by the main Commission in rate cases, 
all these important questions, and be more 
in keeping with our traditions and ideals. 
The Interstate Commerce Commission must 
either leave wholly and entirely to subordi- 
nates the final decision and disposition of a 
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great multitude of important matters, or it 
must devote to the review and revision of 
the conclusions of its subordinates an 
amount of time that will be seriously need- 
ed for rate questions and controversies and 
its more important work. Delay in rate 
making and revision and in the decision of 
rate questions is deadly to railroad and 
commercial interests alike. It has been a 
great evil in the performances of the Inter- 
state Commerce Commission in the past, 
and with the additional duties imposed by 
the Esch bill it will, in my judgment, be- 
come intolerable. 


2. The Esch bill, as introduced and as 
amended and passed by the House, recog: 
nizes that the revenues from existing rates 
remaining after the payment of wages and 
other operating expenses will be insufficient, 
due to conditions arising during federal 
control and still existing, to save many of 
the railroads from bankruptcy and to con- 
serve the credit of the others. It therefore 
provides a guaranty for a period of six 
months after federal control. But this 
“suaranty” is illusory if not worthless. It 
does not provide, as one would suppose, 
that one-half of the “standard return” for 
twelve months now paid shall be guaranteed 
the companies for the period of six months, 
but provides instead that the guaranty to 
each company shall be the average of the 
corresponding periods of six months during 
the test period. That is to say, assuming 
that federal control terminates December 
31st, as now believed, the bill provides that 
the average net earnings during the test 
period for the six months from January to 
June, inclusive, rather than one-half of the 
earnings for the whole year, shall be taken. 
Now we know that the first six months of 
the calendar year are the worst for the rail- 
roads. The crops have been moved and the 
traffic is light, and during the three winter 
months of January, February and March 
the snows are heaviest, the weather gen- 
erally is the worst and the operating diffi- 
culties are the greatest of the year, while in 
the spring months of April, May and June 
the maintenance work is actively resumed to 





repair the ravages of winter and to prepare 
for the heavy traffic of the late summer and 
autumn. As a result, many railroads have 
deficits for the first six months of the year. 
Hence I say the “guaranty” tendered by the 
Esch bill, as passed by the House, fails to 
meet the emergency which it recognizes and 
assumes to provide for. 

3. The provision of the Esch bill as 
amended by the House with respect to the 
funding of amounts charged by the Govern- 
ment to the railroad companies for addi- 
tions and betterments made during federal 
control is a serious menace to the credit oi 
companies without great financial resources 
and strength. It requires that the amount 
due from the Government to any company, 
even for rental, shall be set off against 
amounts incurred for additions and better- 
ments made during federal control and 
chargeable to capital account, to the extent 
permitted under the standard contract he- 
tween such company and the United States 
relative to deductions from compensation. 
Any balance due by the company with re- 
spect to additions and betterments may be 
funded into not exceeding ten equal 
amounts, one of such amounts to be payable 
annually beginning at the expiration of five 
years from the termination of federal coa- 
trol, with interest at the rate of 6 per cent 
per annum from date, subject to the right 
of the carrier to pay before maturity. Any 
other indebtedness existing at final settle- 
ment shall be evidenced by notes payable on 
demand with interest at the rate of 6 per 
cent per annum and secured by such col- 
lateral as the Government may require. No 
progressive railroad company in a growing 
country such as ours can pay for its addi- 
tions and betterments out of earnings, as 
this act thus requires. Such expenditures 
are for capital account, and as such must, 
to a great extent if not entirely, be provided 
for by the issue of capital securities. Fur- 
thermore, the bill provides that even the 
balance which the Government cannot col- 
lect by setting off the rental because of the 
restrictions in the standard contract, shall 
be funded for only five years and shall be 
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thereafter payable in annual instalments, 
provided the company is able to give good 
security, which many of them cannot do. 
Funding for five years, it is true, allows a 
breathing spell, but the requirement that 
the amounts shall be paid in ten annual in- 
stalments thereafter is a method which only 
financially strong companies can avail of, 
and probably will have to be taken care of 
out of current income. 


When it is considered that the additions 
and betterments were ordered by the Gov- 
ernment, and many of them to meet the 
emergencies of the war, and especially 
when there is considered the very liberal 
treatment accorded by the Government to 
war industries with respects to improve- 
ments, it would seem not unreasonable to 
allow the railroads which need the indulg- 
ence a long term in which to pay the capital 
expenditures charged against them by the 
Government while under federal control. 
The provision leaves the railroad companies 
without a dollar of working capital, with a 
large indebtedness to the Government for 
equipment and for additions and better- 
ments ordered and made by the Govern- 
ment during federal control, with an in- 
creased pay roll of over a billion dollars a 
year added during federal control, confront- 
ing a scale of prices for fuel and other ma- 
terials comparable with the increased cost 
of living for individuals, and with a rate 
increase insufficient to save the Government 
itself from a huge deficit in its own opera- 
tion of the railroads. Such a refunding 
provision certainly does not tend to the 
enhancement and re-establishment of rail- 
road credit. 


4. But the most amazing provision of the 
Esch bill as amended by the House is that 
with respect to labor. It effectually per- 
petuates every wage increase and every 
working rule or regulation made by the 
Railroad Administration under the stress of 


the world war and the abnormal conditions: 


resulting therefrom, no matter how radi- 
cally conditions may change nor how soon 
normal conditions of living may be restored. 





As reported by the committee, the bill con- 
tained an elaborate provision for a “Rail- 
way Labor Adjustment Board” and a 
“Railway Board of Labor Appeals” for 
hearing labor disputes, but no means were 
provided for enforcing such decisions. 
Where a contract existed, it was provided 
that the railroad company and the unions 
respectively and members advising should 
be liable in damages and civil actions for 
violation of such contract. But this would 
simply discourage or prevent the making of 
wage contracts. Strikes and lockouts were 
not made unlawful, and no penalties were 
prescribed therefor. But even this “milk 
and water” provision called forth the usual 
denunciation from the union leaders, and 
when the bill came up in the House a strict- 
ly union labor amendment was adopted by 
a vote of 161 for to 108 against. The bill 
as thus amended and passed recognizes the 
various railroad brotherhoods and unions 
by name and provides for Boards of Ad- 
justment composed equally of representa- 
tives of such unions and of the railroad 
companies, but makes no provision for en- 
forcement of the decisions of such boards 
or for the decision of cases, of which there 
must be many, where the equally divided 
Board cannot agree; and it does not pro- 
hibit or in any wise discourage strikes. But 
the most remarkable provision is that the 
act as thus amended makes every decision 
of the United States Railroad Administra- 
tion or of the Commission of Eight perma- 
nent, for it says all such decisions 


“affecting question of wages, hours of serv- 
ice or conditions of employment are hereby 
confirmed and shall apply to all carrier 
lines subject to this act. Decisions which 
have been rendered by the United States 
Railroad Administration and which apply 
to the individual carriers subject to the pro- 
visions of this act shall remain in effect 
until superseded by mutual agreement be- 
tween the carrier and the employes or by 
decision” 


of one of the Adjustment Boards created 
by the act.. Of course, this provision means 
that no change can ever be made except in 
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the way of further wage increases, since the 
requisite “mutual consent” to a reduction 
or modification will not be given by the 
unions, and will not be superseded” by the 
Adjustment Boards, since under the act the 
unions have one-half the membership of 
each board. The same provision exists with 
respect to the Adamson Ejight-Hour Law. 
I am not advocating a reduction of wages 
at this time or any change in working rules 
and regulations, although some of them are 
absurdly unjust to the railroads and to the 
people who pay the freight bills. 


But it is almost unbelievable that the 
House realized that by adopting this amend- 
ment it would saddle upon the country by 
law the railroad wage scales and working 
rules established under the stress of war 
and at a time when the cost of living and 
the profits of labor both were above any- 
thing known for generations, and enforce 
the same by the penalties prescribed in the 
act, while prescribing no penalties for 
strikes. Legislation of this sort is not likely 
to attract investors to railroad securities or 
to inspire much confidence in the future 
provision of the transportation facilities 
which the country will need. 


The Esch bill as passed by the House 
contains other provisions that will not be 
helpful, though less objectionable; some 
that seem merely formal and of no particu- 
lar consequence; and some that undoubt- 
edly are wise, as, for example, giving the 
federal government exclusive regulation of 
the issue of railroad securities. But I com- 
ment only on those which in my judgment 
tend to defeat what I conceive to be the 
main object and reason for any legislation 
by Congress at this time, namely, the re- 
establishment of railroad credit to the ex- 
tent necessary to enable the railroads to ob- 
tain the means required to provide the 
transportation facilities which the country 
must have. 


THE CUMMINS BILL. 


The bill introduced by Senator Cummins 
and reported by the Senate Committee has 
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the merit at least of recognizing the facts 
of the railroad situation and the courage 
of grappling with them in an honest attempt 
to solve the problem. It recognizes that 
the Interstate Commerce Commission is 
overburdened now with duties that inter- 
fere with its more important work of mak- 
ing and revising rates and deciding rate 
controversies. ‘The bill, therefore, relieves 
the Commission of various administrative 
duties with respect to other matters which 
can be as well or better performed by some 
other board, and confers upon it additional 
duties of a much more important character 
and provides it with the assistance neces- 
sary for the proper performance thereof. 
The bill also recognizes for the first time 
in our congressional legislation the respon- 
sibility of the Federal Government to create 
some agency charged with the duty of pro- 
moting the establishment of adequate rail- 
road facilities requiring it to keep an eye 
on transportation service and find out what 
is necessary to provide that which is needed, 
and co-operate with the railroads and the 
Commission in bringing it about. The bill 
creates a Transportation Board composed 
of five members to be appointed by the 
President with the consent of the Senate, 
and charges it with the duties just men- 
tioned, and transfers to it the various ad- 
ministrative duties with which the Inter- 
state Commerce Commission is now bur- 
dened with respect to the Car Service Act, 
the Safety Appliance Acts, the Railroad 
Accidents Act, the Hours of Service Act, 
the Act Relating to the Transportation of 
Explosives, the Boiler Inspection Act, the 
Automatic Signal Act and other acts re- 
ferred to above. ‘The bill also recognizes 
the danger to the whole people in the power 
of four men, whoever they may be and how- 
ever wise, who lead the trainmen’s broth-— 
erhoods, armed with a strike vote given 
merely to support them in negotiations, to 
tie up the railroad transportation of the 
country and to throttle the life of the na- 
tion. The bill therefore provides means for 
promoting the just settlement of all rail- 
road labor disputes through tribunals cre- 
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ated by the bill; and, this done, it prohibits 
strikes under severe penalties by provisions 
that are undoubtedly consistent with the 
Constitution. The Association of Railway 
Executives has taken no position upon this 
question, because it relates to disputes be- 
tween the companies and their employes, 
and it is for the public to determine what 
measures it will take, and how far it should 
go, in protecting itself against the results 
of such disputes, in the form of strikes or 
otherwise. 


The Cummins bill also contains rather 
elaborate provisions with reference to the 
merger or consolidation of the railroads of 
the country into from twenty to thirty-five 
competing systems—voluntarily for seven 
years, and thereafter compulsorily. I do 
not believe the plan is workable, but, as its 
operation is not immediate and as experi- 
ence and time will demonstrate its defects 
before the plan becomes obligatory, it need 
not be discussed here. 


The bill contains many other provisions 
of a wise and far-seeing nature, and in my 
judgment it would go a long way in solving 
the railroad problem, but for one feature, 
which I believe would be fatal: 


The bill proposes that for the first time 
in the history of this country Congress 
shall declare that railroad owners shall not 
be entitled to the earnings they may be able 
to save out of rates which the Government 
itself prescribes. Hitherto it was supposed 
that the duty and power of the Government 
were to determine the rates which the car- 
rier shouid be entitled to charge and the 
shipper required to pay. With the rate once 
fixed by the Government, it was supposed 
that all carriers in the district could seek 
the business and each would be entitled to 
all that it could make and save through 
ability, enterprise, efficiency, economy and 
otherwise. But the Cummins bill makes a 
novel and radical departure by providing 
that no railroad company shall retain out of 
the earnings it may save under rates which 
the Government itself authorizes or ap- 





proves in the manner provided in the act, 
more than “a reasonable return on its 
property investment.” It then proceeds to 
declare in effect that 514 per cent on the 
“value” of the property as determined by 
the Commission is a “reasonable” return, 
and confiscates all in excess of 6 per cent 
upon such value. But it allows the com- 
pany to retain one-half of its savings be- 
tween 6 and 7 per cent and one-fourth of its 
savings in excess of 7 per cent, to be put in 
a “reserve fund” until the reserve fund 
amounts to 5 per cent of the value of the 
property—the reserve fund to be drawn 
upon for dividends or interest in years 
when the savings amount to less than 6 
per cent. After such reserve fund amounts 
to 5 per cent of the value of the property, 
the carrier is allowed one-third of its earn- 
ings in excess of 6 per cent. 


Except these fractions, all earnings and 
savings of the company in excess of 6 per 
cent on the value of its property as fixed by 
the Commission are to be paid over by the 
company to the Government within four 
months after the end of each year, to be 
used by the Government 


“in furtherance of the public interest in 
railway transportation by carriers subject 
to the Act to Regulate Commerce, and 
avoiding congestions, interruptions or hin- 
drances to railway service * * * or in fur- 
thering the public service rendered by them, 
either by way of purchase, lease or rental of 
transportation equipment and facilities * * 
* or by way of loans to such carriers” etc., 
whatever such clause may mean. 


Whether the “value” referred to in such 
limitation of return is the “book value” or 
the value which the Commission is already 
engaged in making is not clear. In one 
paragraph the provision is that no carrier 
shall retain more than a reasonable return 
upon its “property investment,” which un- 
doubtedly means the investment, whether 
good or bad, wise or foolish, and regardless 
of real, intrinsic or earning value. In an- 
other paragraph the provision is that the 
“Commission shall from time to time de- 
termine the value of the property in each 











XUM 


Vou. 90 


CENTRAL LAW JOURNAL 81 








district and rate making group.” A literal 
construction of these two paragraphs 
means that for rate-making purposes by 
groups the Commission should determine 
the value, but that for limitation of earn- 
ings of individual roads the “book value” 
should be the guide. 


But the most extraordinary provision is 
that commanding that the Interstate Com- 
merce Commission 


“shall, so far as practicable, adjust rates, 
fares, charges and classifications that the 
net operating income of the several carriers 
shall bear the same relation to the value of 
their respective properties.” 


That is to say that the Commission shall 
disregard earnings, efficiency, ability of 
management, economy, wise expenditures 
in development, location of line, volume of 
business, and every other consideration en- 
tering into and ordinarily controlling rela- 
tive values of properties in the every-day, 
common sense transactions of men, and 
shall instead observe a rule which is never 
observed by anybody. To the extent of 
“property investment” or to the extent of 
“value” as determined by the Commission 
(which, according to the tentative valua- 
tions thus far filed by the Commission, 
means “junk” value—as so many second- 
hand ties, rails, bridges, structures, engines, 
cars, etc.—and not a going railroad) it shall 
be the lawful duty of the Commission un- 
der this provision to manipulate “rates, 


’ fares, charges and classifications” so that 


the value of a low grade, highly efficient, 
first located line, and the value of another 


line in the same group but located well up ; 


toward the top of the Rocky Mountains, 
with steep grades and high costs, shall be 
equalized ; and that the value of every mod- 
ern and highly efficient railroad shall be 
equalized with the most inefficient and un- 
profitable railroad in the same territory! 
Obviously this equalization can be accom- 
plished only in one of two ways—either by 
raising the value of the inefficient or reduc- 
ing the value of the efficient lines. The 
value of the inefficient can be raised only 





by raising the rates to a point where suffi- 
cient net is realized or by giving them in 
some form a share of the savings of the 
efficient lines. In any case, the inevitable 
effect of such provision, if it be possible 
for the courts to regard it seriously, will be 
to ruin the credit of the railroads by which 
the great bulk of the business of the country 
is and must be transported. I am as confident 
as one can be of a legal proposition that the 
courts will annul the provision as confisca- 
tion prohibited by the Fifth Amendment of 
the Federal Constitution. But the damage 
to railroad credit from the willingness of 
Congress to enact such legislation will be 
irreparable. 


But that is not all. The same section 
provides that in 1925 and in every fifth year 
thereafter the Commission shall determine 
what, under conditions then existing, con- 
stitutes a fair return, and that it may “in- 
crease or decrease tlie five and one-half per 
centum basis herein prescribed or the basis 
for the determination of excess income.” 
So that the Commission at such periods 
hereafter is at liberty under the bill to de- 
termine that 6 per cent upon the value is 
too high a rate, and that 5 per cent, or 4 
per cent, or a lower rate is enough for a 
railroad investor, and that all net earnings 
in excess of such lower rate should be for- 
feited to the Government. 


Is it conceivable that the money neces- 
sary to provide the railroad facilities which 
this growing country needs—generally esti- 
mated at not less than one billion dollars 
per annum—will be obtainable from invest- 
ors under legislation of this sort? The 
whole world is borrowing—governments, 
municipalities, railroads, steamships, indus- 
tries, mines and enterprises of every kind. 
The rest of the world realizes as never be- 
fore that credit—fidelity to financial obli- 
gations—is something that every people 
must sacredly guard at all times in order to 
obtain means in emergencies. Opportuni- 
ties for safe and profitable investments are 
almost unlimited and are bound to continue 
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so for many years. Profits on industrial, 
commercial, financial, mining and other en- 
terprises in our own country are unrestrict- 
ed and most attractive to our investors. It 
is with such competition as this that rail- 
road executives must contend for the money 
necessary to maintain and increase our 
transportation facilities. The best railroads, 
under the legislation proposed, could offer a 
return of only 6 per cent on the value of 
their property, and even that return only in 
case it is earned, for, mind you, the bill does 
not propose that the Government shall 
guarantee the return. As matter of fact, 
money everywhere is today worth more 
than 6 per cent and the strongest railroad 
companies cannot sell their securities now 
on a 6 per cent basis. It is in the face of 
these facts that the bill proposes to confis- 
cate all the company earns in excess of 6 
per cent. Thus a measure designed to reas- 
sure investors and attract new capital to 
railroad enterprises defeats itself by dis- 
criminating against investments in the rail- 
road business by confiscating all the re- 
wards of wisdom in investing and efficiency 
in operations. 


As part of the plan the same Section 6 of 
the bill provides that 


“The Commission shall initiate, modify 
or adjust rates, fares, charges and classi- 
fications, as nearly as may be, so that the 
railway carriers as a whole allocated to each 
district and subject to this Act shall earn an 
aggregate annual net railway operating in- 
come equal, as nearly as may be, to 5% per 
centum upon the aggregate value, as deter- 
mined in accordance with the provisions 
hereof, of the railway property of such car- 
riers in the district held for and used in the 
service of transportation.” 


Of course this includes the railroad that 
operates at a loss as well as the railroad 
that earns a surplus, the road that should 
never have been built as well as the most 
useful line, the badly managed as well as 
the best-managed railroad, for all in the 
district or group must be included and rates 
made sufficient to yield the specified return 
on the “aggregate value” in the rate group. 





I have already pointed out that the “prop- 
erty investment” in one sentence of the bill 
is taken as the basis for limiting the return, 
and that in another sentence in the same 
section the Commission is empowered— 
without any guide—to determine the 
“value” of the railroad property. As indi- 
cated by the tentative valuation reports thus 
far filed by the Commission, that body takes 
the estimated reproduction cost of the ele- 
ments entering into the railroad, such as 
rails, ties, bridges, buildings and other 
structures, cuts, fills, etc., less depreciation 
—or what I have called a “junk” value, 
rather than the value as a going railroad— 
as its guide of value; and according to that 
method an unwisely built and improperly 
located railroad operating at a perpetual 
loss might be valued even higher than a 
wisely built and profitably operated line. 
But if “property investment” is to be taken 
as the guide, the more overcapitalized a 
railroad has been, the greater would be its 
value, for, until the bookkeeping rule was 
changed by the Commission in verv recent 
years, all securities issued were carried in 
the property investment account by most 
companies at par, regardless of the price 
received for them. It certainly will be a 
number of years before the Commission can 
complete the valuation work upon which it 
is already engaged; and advocates of this 
scheme outside of Congress urge property 
investment as the basis of such value. 


The promoters of this scheme, before i+ 
was incorporated in the Senate bill, recog- 
nized that it would involve a very substan- 
tial increase in rates, and in order to lull 
the people into submission they devised the 
plan of confiscating, in the manner and to 
the extent above described, the net earnings 
of the wisely built.and developed and well- 
managed railroads in excess of 6 per cent. 
They assumed apparently that the con- 
trolling objection on the part of the people 
to an increase in rates was that some roads 
would be able to save more from such rates 
than others and more than a moderate 
profit. But what will it profit the shippers 
for the Government to confiscate the earn- 
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ings in excess of 6 per cent, as proposed 
by this bill? The amount is not returned to 
the shippers. It im no wise reduces the rates 
they pay. It goes into a fund for the very 
vague railroad purposes indicated by the 
provision hereinbefore quoted from the 
bill. The leading advocate vehemently de- 
nies that the amount is for the benefit of 
the weak lines. The shippers are to go on 
paying the high freight rates in order that 
the so-called “weak” lines, however ineffi- 
ciently managed or improperly built, may 
get increased revenue in that way, but are 
expected to be lulled into acquiescence by 
the delightful reflection that the inherently 
valuable and efficient railroads shall not te 
allowed to retain the benefit they get from 
the increased charges. 


This assumption involves two funda- 
mental mistakes: The first is that the peo- 
ple are willing to pay more than a reason- 
able rate in order to reward improvidence 
or mistakes or misfortune in locating and 
building railroads, or possible inefficiency 
in management and operation (for all the 
risk of these is put upon the public by the 
bill in dealing with net earnings) ; and the 
second is that the people of this country are 
unwilling to reward wisdom in construction 
and development, and efficiency in manage- 
ment and operation of railroads—the prop- 
erty in the success of which the public at 
large is more interested than in any other 
class of property existing. 


I deny that the people are in favor of 
confiscating the net earnings of a railroad 
company saved by it out of reasonable rates 
established or approved by the Government 
itself. The people are interested in the 
rates they pay—not in what the carrier by 
economy, efficiency, wise foresight or oth- 
erwise, is able to save out of such rates. Our 
people view with complacency, and indeed 
approval, large earnings by well-managed 
banks, manufacturing industries, commer- 
cial institutions and enterprises of various 
kinds, out of prices and rates fixed by 
themselves—free from regulation by the 
Government. How preposterous then that 








the people should object because some rail- 
road companies by wise foresight and good 
management in competition with others 
should be able to make out of rates made— 
not by themselves but prescribed by the 
Government itself—a profit much less than 
that commonly made in other lines of busi- 


‘ness. That, too, when the people are enor- 


mously interested in the maintenance and 
development and increased efficiency of 
railroad transportation, which is a necessity 
for all—whereas the success or failure of 
the other enterprises are not matters of 
such vital public concern. The cloud of 
fiction and prejudice which has so long be- 
fogged this aspect of the railroad question 
is vanishing and the people are learning 
that if private capital is to supply railroad 
facilities it must receive as fair treatment 
as that employed in other and much less 
necessary enterprises. 


It is not the weak roads that transport 
the country’s commerce. It is not the weak 
roads on which the traffic becomes congest- 
ed. Many of the “weak” roads are weak 
because they serve territories which, for 
various reasons, afford little traffic. But 
they are giving the service which the traffic 
justifies and requires. Some are weak be- 
cause they are in competitive territory, and 
their rivals, through more fortunate loca- 
tion, or accessibility to industries, or for 
other good reasons, are more convenient 
and satisfactory to shippers and therefore 
able to get the business. Others are weak 
as a result of mistakes in policy, unsound 
financing or bad management; and others 
are weak because building in the first in- 
stance never was justified by the traffic ob- 
tainable, and was merely a_ speculative 
effort. 


It has seemed almost impossible to at- 
tract sufficient attention in this connection 
te the supremely important fact that the 
country’s transportation service is per- 
formed by the “strong” lines and not by the 
“weak.” The industries are located on the 
strong lines ; and such lines, by location and 
otherwise, are best adapted to the business. 
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Their growth and development have been 
more in conformity with the needs of the 
traffic. They serve better the convenience 
and requirements of the people. It is the 
strong lines to which traffic inevitably flows, 
and upon which congestions occur. The 
congestion of traffic in 1917-1918 did not 
occur on the weak roads, but on the strong. 
Very few of the weak lines were taxed 
except with the overflow of traffic in excess 
of what the strong lines could handle. This 
was because the bulk of the traffic is nor- 
mally on the strong lines ; and this tends to 
make them strong. The most prominent 
exceptions to this are certain of the New 
England lines and certain large bituminous 
coal carriers. 


Without speaking definitely from statis- 
tics, I feel safe in asserting that not less 
than 80 per cent of the railroad traffic of 
the United States is transported by railroad 
companies which regularly pay dividends. 
Their credit depends upon the continuance 
of such dividends. Their stocks are held 
by hundreds of thousands of individuals— 
many representing the savings of almost a 
lifetime. Unless such dividends are con- 
tinued—and indeed practically assured—it 
will be impossible for these companies, so 
situated as to be called upon to handle the 
great bulk of the commerce of the country, 
to obtain the money for improvements and 
development required to meet the needs of 
our growing commerce. It was the Com- 
mission’s policy of stationary and inflexible 
rates in the face of increasing wages and 
other operating costs, and the conflicting 
regulations of the various states, that made 
investors anxious about the stability and 
continuance of dividends, and deterred 
many of the strong railroads from making 
the improvements, additions and extensions 
which all now know to be necessary. The 
fact undoubtedly is that it is the strong 
roads upon which the bulk of the business 
naturally falls that need the additional fa- 
cilities, and it is the strong roads whose 
credit must be conserved if such facilities 
are to be provided. 





Hence I protest against the confiscatory 
provisions of § 6 of the Senate bill, as not 
only failing to provide fot the transporta- 
tion emergency confronting the country, 
but as making it infinitely worse by attack- 
ing for the first time in the history of this 
Government—not the transportation rates 
to be charged the shipper (which the Gov- 
ernment may and ought to prescribe )—but 
the net saved out of such rates, which is as 
much the private property of the stockhold- 
ers as the money and assets in the treasury, 
and by seeking to bring the valuable and 
the worthless, the important and the unim- 
portant, and the efficient and _ inefficient 
railroads to a dead level. 


To base rates upon “property invest- 
ment,” as advocated by the representatives 
of some of the “weak” lines, or upon the 
separate appraisement of the different ele- 
ments entering into the construction and 
making up the physical structure, as seems 
to be the method thus far adopted by the 
Commission in its valuation work, undoubt- 
edly will require radical changes in the rate 
structure and the rate relations now exist- 
ing, which represent growth and commer- 
cial needs for generations, and to which 
commerce is adjusted. And it is a false and 
wholly arbitrary basis. 


Further increases of freight rates un- 
doubtedly are necessary, as the Govern- 
ment’s own experience with the railroads 
shows. No well-informed person expects 
railroad wages to be materially reduced un- 
der existing conditions ; and the prospect of 
material reductions in the prices of fuel 
and other supplies for many months is cer- 
tainly not encouraging. Added to this must 
be the expense of traffic organizations and 
soliciting agencies incident to a restoration 
of competitive conditions, which were not 
necessary during federal control. Hence 
large deficits from operations—like those 
suffered by the Government — confront 
nearly all the railroad companies unless 
freight rates are further increased very sub- 
stantially. 
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The practical and only effective method 
of making such increases is to take the 
rates as they exist and base upon them such 
increases and adjustments as may be neces- 
sary to meet the increased wages of labor, 
the increased cost of material and other op- 
erating expenses and taxes, and provide a 
return on the new capital that has been put 
into the properties in such enormous 
amounts and which must be provided for 
the future. The Commission should be left 
free to consider new rates from time to 
time, so as to adjust the revenue to the 
changing expense of operation, the rise and 


fall of wages and prices, and the expendi- 


ture for new capital. So far as it becomes 
necessary to consider the value of the rail- 
roads: the average earnings during a series 
of years, taking into account the conditions 
then existing, plus a fair return on the new 
capital expended for betterments, additions, 
equipment and extensions, is economically 
and in sound common sense the rule that 
ought to be followed. 


A railroad is legitimately worth nothing 
to its owners except what it can earn and 
pay in the way of interest and dividends. 
True, earnings depend in large measure 
upon the rates a carrier is allowed to 
charge, and these rates in turn may be fixed 
by the Government so long as they are not 
confiscatory. But our railroad rates have 
been under Congressional regulation since 
the creation of the Interstate Commerce 
Commission in 1887. Since 1906, at least, 
the Commission has had power, and has 
effectually exercised it, to reduce rates 
when found too high, and railroad earnings 
have been open to the Commission and the 
public. No one can justly claim that our 
railroad rates as a whole, or in any substan- 
tial territory, or on any important line, have 
been too high. The fact is that they have 
been too low. Under this system, railroad 
values have worked themselves out. Rail- 


roads that could earn net returns have dem- 
onstrated their ability, and those that had 
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little earning capacity have been disclosed— 
all under rates for which the Government 
is responsible. The securities of all these 
roads have been bought and sold at prices 
based upon their demonstrated earning ca- 
pacity, and are today held by those who 
bought at such prices. The prices of these 
securities are the evidence of popular judg- 
ment of the relative value of these rail- 
roads,—as one compared with another ;— 
and these values were based upon net earn- 
ings made under rates that the roads were 
allowed by law to charge. The Government 
should not, and consistently with fair deal- 
ing cannot, question the value of the rail- 
roads as demonstrated through many years 
by rates established by or under the regula- 
tion of its own agencies. New money has 
been put into the properties by investors 
for additions, betterments and equipment, 
thus increasing the transportation facilities 
—which it would be the duty of the Gov- 
ernment itself to provide, if not furnished 
by private capital ; and much of this capital 
has been too recently invested to be yet re- 
flected in increased earnings. It is upon 
such considerations as these, with the val- 
ues established under earnings from rates 
prescribed or sanctioned by law for years, 
that rates should be based, and not upon 
“property investment” or upon the value of 
so many secondhand ties, so many second- 
hand rails, bridges, structures, etc., etc. 


One point more: Both the Senate bill 
and the House bill recognize the obvious 
necessity for increases in railroad rates, 
and contemplate immediate application 
therefor by the carriers to the Interstate 
Commerce Commission, in the meantime 
continuing to a greater or less extent—as 
already pointed out—the present guaranty 
for five or six months, within which it is 
assumed such increases may become effect- 
ive. But both bills carefully refrain from 
preventing any State Railroad Commission 
or Legislature from immediately reducing 
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State rates, thereby depriving the carrier of 
revenue which the Government itself has 
been collecting during federal control. More 
than that, such changes in state rates gen- 
erally affect interstate rates and often dis- 
turb a wide and important interstate rate 
structure. Often a railroad company will 
not dare to increase an interstate rate unless 
it knows that a corresponding increase will 
‘be made in a competitive state rate. How 
will the railroads be able to carry out the 
increases which both these bills contemplate 
until they know what will be done by the 
State Commissions with respect to state 
rates? 


True, both bills give the Interstate Com- 
mission the power to review all state rates 
which affect interstate rates. But the Sen- 
ate bill provides that before the Commis- 
sion shall hear or dispose of any such issue 
it shall cause the state to be notified of the 
proceeding ; it requires that the Commission 
“shall confer with the authorities of any 
state having regulatory jurisdiction,” etc., 
with respect to the relation between rates, 
fares, charges, classifications, regulations 
or practices of carriers, etc.; and also “to 
hold joint hearings with any such state reg- 
ulatory bodies on any matters wherein the 
Commission is empowered to act where the 
rate-making authority of the state may be 
affected by the action of the Commission.” 
It is only “after full hearing” that the Com- 
mission may make any order removing in- 
terference of the state rate. It is obvious 
that the delay in the adjustment of such dif- 
ferences under the provisions of this bill 
would be disastrous to railroads suffering 
for revenue. The provision of the Esch 
bill upon the subject is much to the same 
effect, but admits of more prompt action 
with respect to the matter by the Interstate 
Commerce Commission than is possible un- 
der the provisions of the Senate bill. 


R. S. Lover. 
New York. 








GIFT—PROMISSORY NOTE OF TESTATOR. 





DOUGHERTY vy. SALT. 





Court of Appeals of New York. Nov. 18, 1919. 





125 N. E. 94. 





A promissory note, executed and given to a 
nephew as a gift, is unenforceable. 





CARDOZO, J. The plaintiff, a boy of 8 
years, received from his aunt, the defendant’s 


testatrix, a promissory note for $3,000, payable. 


at her death or before. Use was made of a 
printed form, which contains the words “value 
received.” How the note came to be given was 
explained by the boy’s guardian, who was a 
witness for his ward. The aunt was visiting her 
nephew. 


“When she saw Charley coming in, she said, 
‘Isn’t he a nice boy?’ I .answered her, Yes; 
that he is getting along very nicely, and getting 
along nice in school; and I showed where he 
had progressed in school, having good reports, 
and so forth, and she told me that she was 
going to take care of that child; that she loved 
him very much. I said, ‘I know you do, Tillie, 
but your taking care of the child will be done 
probably like your brother and sister done, take 
it out in talk.’ She said, ‘I don’t intend to-take 
it out in talk; I would like to take care of him 
now.’ I said, ‘Well, that is up to you.’ She 
said, ‘Why can’t I make out a note to him?’ I 
said, ‘You can, if you wish to.’ She said, ‘Would 
that be right?’ And I said, ‘I do not know, but 
I guess it would; I do not know why it would 
not.’ And she said, ‘Well, will you make out a 
note for me?’ I said, ‘Yes, if you wish me to,’ 
and she said, ‘Well, I wish you would.’” 


A blank was then produced, filled out and 


signed. The aunt handed the note to her 
nephew, with these words: 


“You have always done for me, and I have 
signed this note for you. Now, do not lose it. 
Some day it will be valuable.” 

The trial judge submitted to the jury the 
question whether there was any consideration 
for the promised payment. Afterwards, he set 
aside the verdict in favor of the plaintiff, and 
dismissed the complaint. The Appellate Divi- 
sion, by a divided court, reversed the judgment 
of dismissal, and reinstated the verdict on the 
ground that the note was sufficient evidence of 
consideration. 


We reach a different conclusion. The infer- 
ence of consideration to be drawn from the 
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form of the note has been so overcome and 
rebutted as to leave no question for a jury. This 
is not a case where witnesses, summoned by 
the defendant and friendly to the defendant’s 


cause, supply the testimony in disproof of 
value. Strickland v. Henry, 175 N. Y. 372, 67 
N. E. 611. This is a case where the testimony 


in disproof of value comes from the plaintiiff’s 
own witness, speaking at the plaintiff’s in- 
stance. The transaction thus revealed admits 
of one interpretation, and one only. The note 
was the voluntary and unenforcible promise of 
an executive gift. Harris v. Clark, 3 N. Y. 93, 
51 Am. Dec. 352; Holmes v. Roper, 141 N. Y. 64, 
66, 36 N. E. 180. This child of 8 was not a 
creditor, nor dealt with as one. The aunt was 
not paying a debt. She was conferring a bounty. 
Fink v. Cox, 18 Johns. 145, 9 Am. Dec. 191. The 
promise was neither offered nor accepted with 
any other purpose. “Nothing is consideration 
that is not regarded as such by both parties.” 
Philpot v. Gruninger, 14 Wall. 570, 577 [20 L. 
ed. 743]; Fire Ins. Ass’n v. Wickham, 141 U. 
S. 564, 579, 12 Sup. Ct. 84, 35 L. ed. 860; Wis- 
consin & M. Ry. Co. v. Powers, 191 U. S. 379, 
386, 24 Sup. Ct. 107, 48 L. ed. 229; De Cicco v. 
Schweizer, 221 N. Y. 431, 438, 117 N. E. 807. 
L. R. A. 1918E 1,004, Ann. Cas. 1918C 816. A 
note so given is not made for “value received,” 
however its maker may have labeled it. The 
formula of the printed blank becomes, in the 
light of the conceded facts, a mere erroneous 
conclusion, which cannot overcome the incon- 
sistent conclusion of the law. Blanshan v. Rus- 
sell, 32 App. Div. 103, 52 N. Y. Supp, 963, af- 
firmed on opinion below 161 N. Y. 629, 55 N. EH. 
1,093; Kramer v. Kramer, 181 N. Y. 477, 74 N. 
®, 474; Bruyn v. Russell, 52 Hun. 17, 4 N. Y. 
Supp. 784. The plaintiff through his own wit- 
ness has explained the genesis of the promise, 
and consideration has been disproved. Neg. 
_Instr. Law, § 54 (Consol. Laws, c. 38). 


We hold, therefore, that the verdict of the 
jury was contrary to law, and that the trial 
judge was right in setting it aside. He went 
too far, however, in dismissing the complaint. 
He might have dismissed it if he had reserved 
his ruling on the defendant’s motion for a non- 
suit or for the direction of a verdict. Code 
Civ. Proc. §§ 1,185, 1,187. Instead of reserving 
his ruling, he denied the motion absolutely. 
Upon the return of the verdict, he should have 
granted a new trial. 


A new trial was also necessary because of 
error in rejecting’ evidence. The defendant at- 
tempted to prove that the signature to the note 
was forged. The court refused to hear the evi- 








dence, because forgery had not been pleaded as 
a defense. The answer did deny the execution 
of the note. The evidence of forgery was admis- 
sible under the denial. Schwarz v. Oppold, 
74 N. Y. 307; Farmers’ L. & T. Co. v. Siefke, 
144 N. Y. 354, 39 N. E. 358. 





The judgment of the Appellate Division 
should be reversed, and the judgment of the 
Trial Term modified by granting a new trial, 
and, as modified, affirmed, with costs in all 
courts to abide the event. 


HISCOCK, C. J., and CHASE, COLLIN, HO- 
GAN, CRANE and ANDREWS, JJ., concur. 


Judgment accordingly. 


Note—Is Gift of Note to Infant Enforceable 
Against Executors of Maker?—Consideration of 
this question is not aimed at whether a note given 
by one as a testamentary gift is to be recog- 
nized by his legal representatives after death. 
That depends upon entirely different considera- 
tions. 


Looking at the cases cited by the instant case, 
we find that the first one, Harris vy. Clark, 3 
N. Y. 93, 51 Am. Dec. 352, travels over a wide 
field, but in all of the cases there is no considera- 
tion given to objection being precluded because 
of the presumption of acceptance by an infant 
of what is of value to him. Especially is con- 
sideration given to the question of donatio causa 
mortis, it having been held that “a promissory 
note is not good as a donatio causa mortis.” 
McDowell v. Murdock, 1 Nott. & M. (S. C.) 239, 
9 Am. Dec. 684. This may well be because be- 
tween the parties a gift of this kind comes under 
the rule of a parol promise, or of its not con- 
forming to some rule in the law of descents and 
distributions, 


But even in this class of cases the completeness 
of the donatio may be effected by unconditional 
delivery. Thus in the body of the opinion in 
Harris v. Clark, it is said: “The research of 
counsel for the plaintiff has not enabled me to 
find a case where it has been held that upon 
a negotiable bill of exchange the drawee has 
been made liable in equity to the holder of the 
bill without his acceptance or assent.” This 
touches the question in the mind of this anno- 
tator. If infancy afforded the presumption of 
assent to a gift, this could be invoked for his 
benefit. 


The Harris-Clark case goes on to say that: 
“Assuming, as we must in this case, that the 
draft is genuine, there is no doubt of the inten- 
tion of Mr. Smith to give the money in question 
to his sister—and I come to the conclusion 
against her right with reluctance—a_ reluctance 
qualified, however, by the belief that the clear 
policy of the law is against the encouragement 
of gifts of this nature. They are essentially 
testamentary; they are to take effect only in 
case of the testator’s death, and they are rev- 
ocable during his life.’ But we have: supposed 
a case-where there was a delivery for an infant’s 
benefit that was irrevocable. 
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In Giddings v. Giddings, 51 Vt. 227, 31 Am. 
Rep. 682, there were three promissory notes 
executed by a dvnor and placed in the hands 
of a trustee for delivery and defendant adminis- 
trator of the donor set up want or inadequacy 
of consideration, but the court found there was 
consideration. There was no statement as to 
capacity of the donee. 


In Varley v. Sims, 100 Minn. 331, 111 N. W. 
269, 117 Am. St. 473, 10 Am. Cas. 473, there was 
a check given by a donor to her sister, to be 
returned to donor in the event she should sur- 
vive an operation she was about to undergo. 
This sister was an agent or trustee ot the donee, 
and the donor did not survive the operation. 
In a suit upon the check against the administra- 
tor there was judgment tor the plaintiff and 
this the Supreme Court affirmed against the con- 
tention that an ordinary check cannot form the 
basis of a giit causa mortis. The court said: 
“Gifts in anticipation of death require no con- 
sideration to support them. They are sustained 
by the courts upon the same principle that all 
intentional gratuities are upheld. The law sup- 
plies a consideration by intendment, and gives 
force to the intention of the donor, and a gift 
stands upon an equality with a contract founded 
upon a valuable consideration. The same legal 
principle surrounds and upholds the check de- 
signed as a gift and that given for value re- 
ceived.” There are cited to this Phinney v. 
State, 36 Wash. 236, 78 Pac. 927, 68 L. R. A. 
119; Jn re Taylor’s Estate, 154 Pa. 183, 25 Atl. 
1061, 18 L. R. A. 855; Murphy v. Bordwell, 83 
Minn, 54, 85 N. W. 915, 52 L. R. A. 849, 85 
Am. St. Rep. 454, is referred to as in its reason- 
ing supporting Varley v. Sims supra. 


In 60 Cent. J. at page 244 there is quite an elab- 
orate discussion in an article on the question: 
“When May Promissory Notes, Etc., Become the 
Subjects of a Gift Causa Mortis,” and among the 
conclusions deduced is: “6—The personal 
checks and personal notes of the donor to the 
donee cannot be made the subjects of a dona- 
tion causa mortis, for the reason that they 
amount to the naked promises of the donor; but 
if they are supported by a valuable considera- 
tion, the gift may be sustained.” 


There are many cases cited to support the 
view of validity where there is consideration to 
support the promise. But if it be true that “the 
law supplies a consideration” as is stated in the 
Varley-Sims case, the cases cited in 60 Cent. L. 
J. supra cannot be correct, if the ruling de- 
pended on there being a consideration. 


It seems to this annotator, that, as it is true 
that a deposit book may become a gift causa 
mortis, this is for the reason that it is a def- 
inite setting apart to the donee of property. 
But should not this, especially in case of an infant 
donee, be considered in equity as such a dispo- 
sition, when it may amount to a setting apart 
of a valuable estate to the infant donee. 


Thus why should not an infant donee be pre- 
sumed to be benefited by a promissory note by 
a solvent maker, if a check in favor of an adult 
given by a signer as a donatio causa mortis is 
good, as held im re Taylor’s estate supra? The 
presumption in favor of an infant’s right over- 
ride all distinctions between notes and checks. 











HUMOR OF THE LAW. 





When Nathan Frank of St. Louis was in Con- 
gress he had this experience: “I got a letter 
one day from a man who wanted a pension. He 
wrote that he was growing old and that he had 
no friends. He said that unless I did this for 
him he did not see how he could get it done. 
Well, I succeeded in getting him pensioned and 
he wrote to me, expressing in strong terms his 
feeling of gratitude. In a few weeks I got an- 
other letter from my pensioner. He asked me 
to go to work and get his pension increased. A 
man on Chouteau avenue wrote to me, asking 
for a certain, out-of-all-reason public document. 
At considerable trouble I obtained a copy and 
forwarded it to him. Back came a letter thank- 
ing me for that document and inclosing a list of 
twenty more which my correspondent wanted. 
A real estate agent wrote to me for a map. I 
got it for him. Now I have letters from eight 
other real estate agents. They wrote that they 
have seen So-and-So’s map in his office, and 
each wants one like it. The principle that ‘one 
good turn deserves another’ seems to have a 
peculiar interpretation as applied to members 
of Congress.” 





Mrs. De Smyth-Jones: Now I want you to 
save me an extra supply of flowers next week. 
My daughter, Alice, is coming out, you know. 

Proprietor of Stall: Yes, mum; I’ll save ’er 
the very best, pore thing. Whatever was she 
put in for?—Cassell’s Saturday Journal. 





The following colloquy, according to our cor- 
respondent, took place in the District Court in 
Pembina County, North Dakota, before Judge C. 
W. Buttz. When the case was called for trial 
Mr. Dupy for the defense announced that he 
had just been called into the case and was not 
very familiar with the facts. The judge then 
asked counsel if there was not written some- 
where something about going into the garden 
at the eleventh hour. Immediately Mr. J. F. T. 
O’Connor, for the plaintiff, stated that the court 
no doubt had in mind the Gospel of Mathew 
20:1-16, where the householder agreed with the 
laborers to work in his vineyard for one penny 
a day; some commenced in the morning and 
others at the eleventh hour, but all were paid 
the same sum for their work. “Probably coun- 
sel for the defense will find consolation in the 
manner of payment,” concluded Mr. O’Connor. 
The attorneys, court and clients caught the ap- 
plication of the scriptural lesson to modern 
court practices and all enjoyed a hearty laugh. 
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1. Aetion—Replevin.—Replevin being purely 
a@ possessory action, to recover plaintiff must 
show a present right of possession enforceable 
without the aid of any illegality or immorality 
in the transaction on which the suit is based and 
without taking advantage of his own moral 
turpitude.—Finley v. Williamson, Mo., 215 S. W. 
743. 


2. Adverse Possession—Color of Title. — 
Where description of land in tax deed was too 
indefinite to identify it, the deed did not consti- 
tute color of title in support of a plea of two- 
year statute of limitations (Kirby’s Digest, 
§ 6051).—-Kennedy v. Burns, Ark., 215 S. W. 618. 


3. Assignment—Time Check.—A time check 
issued by contractor to a laborer, containing a 
memorandum of the labor and amount he is en- 
titled to receive therefor, is evidence of his 
claim for such labor, and the indorsement in 
blank of such check and delivery thereof is an 
assignment in writing of the claim as required 
by Gen. St. 1913, § 7059.—Sheldon v. Padgett, 
Minn., 174 N. W. 827. 


4. Attorney and Client—Disbarment.—It is 
not essential that a conviction of an attorney 
for a crime committed by him be had as a basis 
of disbarment on account of acts constituting 
the crime.—People v. Smith, Ill., 124 N. E. 807. 





5. Bankruptey—Discharge.—Where a finan- 
cial statement made by bankrupt to his bank 
at the bank’s request, and relied upon in extend- 
ing further credit, omitted an indebtedness of 
several thousand dollars to relatives, and un- 
derstated the amount due on open accounts more 
than 50 per cent, it must be presumed to have 
been intended to deceive the bank, and warrants 
refusal of a discharge.—Cleland v. Iowa Loan 
& Trust Co., U. S. C. C. A., 260 Fed. 653. 


6. Insurance.—Where policy at time of 
bankruptcy of insured had run a sufficient 
length of time to entitle insured to receive a 
cash surrender value upon six months’ notice 
after default in payment of premiums due, trus- 
tee in bankruptcy, under Bankruptcy Act July 1, 
1898, § 70a, cls. 3-6 (U. S. Comp. St., § 9654), 
giving trustee powers bankrupt might have ex- 
ercised for his own benefit, was entitled to cash 
Surrender value upon notice after default, 
though insured was not in default at time of 
bankruptcy petition and judgment, and though 
insurer did not consent to payment.—Travelers’ 
Ins. Co. v. Middlekamp, Colo., 185 Pac. 335. 

7. Priority —Where a bankrupt concealed 
money from his trustee, with which he pur- 
chased a stock of merchandise and conducted 
business in the name of another, debts contract- 
ed in the name of such other in the course of 
the business, held entitled to priority of payment 
from the proceeds of the property.—In re Off- 
richt, U. S. D. C., 260 Fed. 682. 


8. Banks and Banking—Bailment.—Bank to 
which coupon Liberty Bonds had been intrusted 
for safekeeping was a gratuitous bailee, and 
upon theft of bonds was liable only where gross- 
ly negligent.—Merchants’ Bank of Vandervoort 
v. Affholter, Ark., 215 S. W. 648. 

9. Collection.—A bank to which a note is 
sent for collection is the agent of the sender, 
and payment by the maker to the bank dis- 
charges the note.—Bank of Hatch v. Mossman, 
N. M., 185 Pac. 275. 


10. Secondary Liability. — The individual 
liability of a stockholder of an insolvent bank 
is not a primary, but a secondary liability in 
the nature of a guaranty.—Pyles v. Carney, W. 
Va., 101 S. EB. 174. 

11. Bills and Notes—Bailee.—The purchaser 
of negotiable securities without notice of the 
limitation of the authority of the seller as a 
bailee acquired a good title to the securities.— 
Knight v. Seney, Ill., 124 N. E. 813. 


12. Brokers—Compensation.—A broker em- 
ployed to find a purchaser for land was entitled 
to compensation, where he found a purchaser 
and sent him to the owner, although the owner 
negotiated the sale in his absence.—Dysart v. 
Murphy, Mo., 215 S. W. 752. 

13. Dual Agency.—A broker negotiating for 
both sides owes to each the same good faith that 
he would have owed to either had he acted for 
him alone.—James E. Carlson, Inc. y. Babler, 
Minn., 174 N. W. 824. 

14. Carriers of Goods—Common Carriers.— 
Expressmen are “common carriers” as that term 
is ordinarily understood.—City of Chicago v. 
Mayer, Ill., 124 N. E. 842. 

15. Draft and Bill of Lading.—Indorsement 
and delivery of negotiable draft with bill of lad- 
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ing attached implies an intent to transfer title 
to goods, and strong evidence is required to 
show other intention—Ranney-Davis Mercan- 
tile Co. v. Bumgarner, Kan., 185 Pac. 287. 


16. Initial Carrier.—In the absence of any- 
thing to show when a shipment was delivered 
to the delivery carrier, the presumption arises 
that a delay occurred on its line.—Hudgins Pro- 
duce Co. v. Missouri Pac. R. Co., Ark., 215 S. W. 
606. 

17. Carriers of Passengers—Negligence.—In 
view of a verdict for defendant, establishing for 
purposes of appeal that it was not negligent, and 
that plaintiff was negligent, defendant was not 
liable for injury to plaintiff, a passenger, who, 
after a collision and in the excitement, was in- 
jured by stepping from an emergency rear door, 
because there was no step, where if she had kept 
her seat she would not have been injured.— 
Mackowski v. Philadelphia Rapid Transit Co., 
Pa., 108 Atl. 168. 

18. Chattel Mortgages—Lien for Repairs.—A 
possesory lien of one who repairs personal prop- 
erty at the request of the owner or legal pos- 
sessor thereof is superior to the lien and right 
of possession of the owner of a pre-existing 
chattel mortgage.—Kranzthor v. Al. G. Faulkner 
Co., Cal., 185 Pac. 305. 

19. Commerce—tTelegraphs and Telephones.— 
Where a telegraph company, merely to evade 
liability under the laws of North Carolina, con- 
stantly transmitted messages between two 
points in the state by routing them through a 
point in South Carolina, the subterfuge did not 
render a death message an interstate one to 
prevent recovery under state law for mental 
anguish and delay in delivery.——Watson v. 
Western Union Telegraph Co., N. C., 101, S. E. 
81. 

20. Contracts—Rescission. — One induced to 
enter into an executory contract’ by fraud, on 
discovery of the fraud when contract is only 
partly performed, may disaffirm and rescind as 
to future performance, retaining the right to be 
restored to his former position by way of dam- 
ages or other appropriate relief—Defiel v. Ros- 
enberg, Minn., 174 N. W. 838. 


21. Contribution—Joint Tort-Feasors. — The 
law imposes no duty of contribution between 
joint tort-feasors to the payment of damages 
occasioned by their joint tort—Palmer y. Sho- 
walter, Va., 101 S. E. 136. 





22. Covenants—Building Restrictions. — A 
garage constructed as a part of a residence 
building is not a stable or outbuilding, within 
the meaning of a deed restriction requiring that 
“all stables and outbuildings shall be placed at 
the rear of the lots.”—Peirce v. Beyer, Colo., 185 
Pac. 348. 


23. Outstanding Incumbrance. — Where a 
covenantee buys in an outstanding incumbrance 
to protect his estate, he is entitled to recover 
the sum expended in so doing, provided it does 
not exceed the amount paid for the property, 
with interest from date of extinguishment of the 
incumbrance.—Mayo & Robinson v. Maxwell & 
Moore, Ark., 215 S. W. 678. 


24. Oriminal Law—Corpus Delicti—The cor- 
pus delicti cannot be established by extrajudicial 
admissions unsupported by other evidence, nor 











are such admissions alone sufficient to support a 
conviction.—Konopisos v. State, Wyo., 185 Pac. 
355. 


25. Interest of Witness.—It was proper to 
instruct the jury in a criminal case that they 
should take into consideration the interest of 
each witness.—People v. Lalon, Ill, 124 N. E. 866. 


26. Preliminary Examination—A_ prelim- 
inary examination is a substantial right of one 
accused of a felony, and when he waives that 
right it must be of his own choice, not because 
an arresting officer insists upon the waiver.— 
State v. Overson, Utah, 185 Pac. 364. 


27. Singling Out Testimony.—Court should 
not single out and unduly emphasize certain 
testimony.—McKinney vy. State, Ark., 215 S. W. 
723. 











28. Damages—Special Damages.—To permit 
recovery of special damages, they must be par- 
ticularly averred in the complaint.—Seeing Den- 
ver Co. v. Morgan, Colo., 185 Pac. 339. 


29. Death—Condition Precedent. — The time 
fixed by the Injuries Act for commencement of 
an action to recover damages for death is a con- 
dition of the liability and operates as’a limita- 
tion of the liability itself, and not of the rem- 
edy alone.—Hartray v. Chicago Rys. Co., Ill., 124 
N. BE. 849. 

30. Deeds—Condition Subsequent.—One of the 
most important considerations in determining 
whether a clause is a condition subsequent or 
something else is the presence or absence of a 
clause providing for re-entry by the grantor or 
his heirs, or for forfeiture of the estate, for a 
breach, being important as evidence of inten- 
tion.—Rooks Creek Evangelical Lutheran Church 
v. First Lutheran Church of Pontiac, Ill., 124 N. 
E. 793. 


31. Delivery.—Delivery is essential to the 
complete execution of a deed so as to pass title. 
—Nofftz ‘-v. Nofftz, Ill., 124 N. E. 838. 


32. Delivery.—Delivery of a deed to an 
agent, or to a stranger, or for record, even when 
done without the knowledge of the grantee, if 
followed by his assent, is a good delivery.— 
Kessler v. Von Bank, Minn., 174 N. W. 839. 


33.—Delivery.—The law presumes much more 
in favor of the delivery of a deed of voluntary 
settlement than an ordinary bargain and sale, 
particularly where the grantee is an infant.— 
Jones v. Schmidt, Ill., 124 N. EB. 835. 

34. Rule in Shelley’s Case——The rule in 
Shelley’s Case is only applicable when the lan- 
guage of conveyance creates a limitation to the 
heirs of the grantee in general, the rule having 
no application if the limitation is to the bodily 
heirs or the heirs of the body.—Gray v. Mc- 
Guire, Ark., 215 8S. W. 693. 

35. Domicile—Infancy. — Where both the 
father and mother of an infant were dead and 
the infant of insufficient age to choose residence 


or domicile, the maternal aunt of the infant hav- 
ing its legal custody and control could choose 


its residence or domicile.—Loftin v. Carden, Ala., 
83 So. 174. 

36. Dower—Relinquishment.—Where a statu- 
tory method of conveyance is prescribed, as in 
case of a conveyance by wife in order to re- 
linquish her dower, that method must be fol- 
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lowed to make a conveyance valid—Tulk v. 
Robinson, Ark., 215 S. W. 674. 


37. Bleetricity—Sole Cause of Injury.—Par- 
ents may recover from a power company for 
death of their son through electric shock, 
though the company’s negligence was not the 
sole cause of the death, provided it contributed 
proximately thereto—Kribs v. Jefferson City 
Light, Heat & Power Co., Mo., 215 S. W. 762. 


38. Eminent Domain—Preliminary Injunction. 
—Where a railroad files a bond in condemnation 
proceedings to take land for a branch, the own- 
er is not entitled to a preliminary injunction to 
prevent it on ground that branch is not for a 
public use, but merely in interest of a private 
coal company, as where railroad franchise is 
established the commonwealth is the only party 
to restrain a fraudulent use of it.—Mountz v. 
Pittsburgh, B. & L. E. R. Co., Pa., 108 Atl. 170. 

39. Equity—Special Master.—Where a special 
master is appointed by consent of parties, with 
power to hear the evidence and make findings 
of fact and to state his conclusions of law, his 
findings of fact are presumed to be correct, 
especially where made on conflicting evidence, 
and may be set aside only where unsupported by 
evidence.—Harris v. First State Bank of Daw- 
son, Ga., U. S. D. C., 260 Fed. 685. 

40. Estoppel—Supervision of Insurance.—An 
insurance company, which, after death of in- 
sured, brings suit to enjoin action on a life pol- 
icy, alleging as ground for equitable relief that 
the policy would become incontestable a year 
from its date, and that action on the policy was 
being delayed till expiration of the year, is 
estopped to claim in that suit that the running 
of the year for contest was suspended by in- 
sured’s death.—Jefferson Standard Life Ins. Co. 
v. Wilson, U. S. C. C. A., 260 Fed. 593. 

41. Executors and Administrators—Family 
Relationship—A family relationship may exist 
between one taken into the family by the head 
of the family, notwithstanding the absence of 
blood relationship or of legal adoption.—Nelson 
v. Poorman’s Estate, Mo., 215 S. W. 753. 

42. Frauds, Statute of—Original Promise.— 
Where buyer as part of purchase price paid sell- 
er’s mercantile account with third party, and 
instructed third party to let seller have goods 
to certain amount every two weeks, and agreed 
to pay therefor after refusal of credit to seller, 
the promise to pay for such goods was an orig- 
inal, and not a collateral, undertaking.—A. B. 
Smith Lumber Co. v. Portis Bros., Ark., 215 S. Ww. 

43. Part Performance.— Substantial part 
performance of an oral lease contract by the 
tenant’s construction of a barn and by clearing 
land took the contract out of the statute of 
frauds, so that the tenant could maintain action 
for its breach—Newton v. Mathis, Ark., 215 S. 
W. 615 ; 

44, Guaranty—Strict Construction.—The ob- 
ligations of a guarantor, as a lessee who assigns 
and guarantees that his assignee will pay rent, 
are strictly construed.—Salomon v. Cawston Os- 
trich Farm, Cal., 185 Pac. 314. 

45. Husband and Wife—dAlienation of Affec- 
tions.—In wife’s action against husband’s par- 
ents for causing him to leave her, testimony of 
a witness as to what plaintiff's husband had 
said to him relative to husband’s intention of 
living with his wife was admissible as tending 
to show the husband’s mental attitude and the 
state of his feelings toward his wife——Wagner 
v. Wagner, Mo., 215 S. W. 784. 

46. Bill of Exchange.—A bill of exchange 
drawn by a married woman is void and unen- 
forceable in the hands of a transferee, whether 














before or after maturity.—Schenck v. Foster 
Building & Realty Co., Tex., 215 S. W. 877. 

47. Separate Liability—A married woman 
personally applying for the purchase of grocer- 
ies, and stating that she wished to open an ac- 
count in her own name, and directing goods to 
be charged to her, will be personally liable 
therefor, where, pursuant to such understanding, 
the goods are delivered and charged to her.— 
Georgia Grocery Co. v. Brunson, Ga., 101 S. E. 


48. Homicide—Sufficient Provocation. — De- 
fendant, who shot deceased after having been 
informed of deceased’s insulting conduct toward 
his wife, believing information to be true, may 
have been under sufficient provocation, regard- 
less of whether information was true.—Barret 
v. State, Tex., 215 S. W. 858. 


49. Indictment and Information—House of 
ill Fame.—Keeping a house of ill fame not being 
all infamous crime, necessitating indictment, 
prosecution therefor on an information is allow- 
able, under Rev. St., § 1022 (Comp. St., § 1686).— 
De Four v. U. S., U. S. C. C. A., 260 Fed. 596. 


50. Insane Persons—After Arraignment.—If 
aman in his sound memory commits a capital 
offense and before arraignment for it becomes 
mad, he ought not to be arraigned.—Howie v. 
State, Miss., 83 So. 158. 

51. Insuramce—Agency. — An agent, who 
solicits insurance, will be treated as agent of 
insurer, and not insured, notwithstanding provi- 
Sion in policy that he is acting as agent of 
insured.—Aetna Lite Ins. Co. v. McCullagh, Ky., 
215 S. W. 821. 


52.——Change of Possession.—Where the in- 
sured automobile dealer sold and delivered an 
insured car to one who drove it to another state 
without the knowledge or consent of the insur- 
er, and it was there destroyed by tire, the in- 
surer was not liable for the toss, under clause 
torfeiting for change of possession.—Cranston 
v. California Ins. Co., Ore., 185 Pac. 292. 

53. External Violence.—Where an accident 
policy covered loss “from bodily injuries in- 
flicted solely through external violence and acci- 
dental means,” plaintiff in an action thereon 
must show that in the act preceding the injury 
alleged to have caused deatn, something “unfor- 
seen, unexpected or unusual occurred.’”—John- 
son v. Aetna Life Ins. Co., Ga., 101 S. E. 134. 

54. Forfeiture——Courts are adverse to for- 
feitures, and seek a construction of a forfeiture 
clause in a policy which will sustain it, even 
though a construction which will defeat it is 
reasonably deducible from the terms or words 
used to express it.—Corlies vy. Westchester Fire 
ins. Co., N. Y., 108 Atl. 152. 


_ 55. Inventory of Stock.—The clause of a 
fire insurance policy requiring a complete item- 
ized inventory of the stock insured constitutes 
a promissory warranty, and failure substantially 
to comply therewith avoids the policy.—Camden 
Fire Ins. Co, v. Yarbrough, Tex., 215 S. W. 842. 

56. -Misstatement by Applicant—Where in- 
sured did not read his life policy, and was in- 
duced to accept it without reading by the agent’s 
conduct in impliedly representing the policy 
had been issued in accordance with the applica- 

















. tion as correctly stating insured’s age, the clause 


limiting the amount of recovery in case of mis- 
Statement of age by insured was not applicable, 
though the application, drawn up by the agent, 
did in fact misstate the age, and though it ex- 
pressly stipulated the insured should not be 
bound by representations of the agent.—Walker 
ee Bankers’ Life Ass’n, Ark., 215 S. W. 





_ 57. Misstatements.—An applicant for life 
insurance is not chargeable with fraudulent 
misstatements in his application, because he 
omitted from his statement of previous illnesses 
or disease temporary affections, such as colds, 
from which he recovered, where his answers 
were made in good faith—Mutual Life Ins. Co. 
of New York v. Hurni Packing Co., U. S. C. C. A. 
260 Fed. 641. 


58. Preliminary Contract.—A preliminary 
contract of insurance may be enforced, although 
partly in writing and partly in parol.—Cotting- 
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ham v. National Mut. Church Ins. Co., Ill., 124 
N. E. 822. 


59. Interest—Unliquidated Damages. — The 
general rule is that interest is not recoverable 
upon an unliquidated demand until it has been 
reduced to judgment.—Bennet vy. Atchison, T. & 
S. F. Ry. Co., la., 174 N. W. 805. 

60. Judgment—Concurrent Remedy.—A court 
of equity will set aside judgment obtained by 
fraud in probate court, even though there be a 
concurrent legal remedy at law.—Doud v. Loc- 
kett, Mo., 215 S. W. 769. , 

61. Judicial Sales—Stifling Competition.—A 
judicial sale should be so conducted as to yield 
to owner the best price that can fairly be had, 
and any conduct of those actually engaged in 
selling or bidding which prevents a fair, free 
open sale or stifles free competition among bid- 
ders, is contrary to public policy, vitiates the 
sale, and is ground for vacating it on complaint 
of injured party.—Cline v. Bailey, W. Va., 101 
S. E. 171. : 

62. Landlord and Tenant—Breach of Contract. 
—That a tenant had a quarrel with his landlord 
about the location of a fence was not sufficient 
reason to justify his abandonment of the con- 
tract of lease and treating it as a breach by the 
landlord.—Newton v. Mathis, Ark., 215 S. W. 615. 

63. Cropper’s Contract.—Agreement where- 
by owner of life estate was to receive as rental 
a certain portion of crop raised, rental to be 
harvested and delivered to owner by the tenants 
at gathering time, was a lease, and not a crop- 
per’s contract.—Jennings v. Hembree, Ind., 124 
N. E. 876. ; 

64. Termination of Lease.—A lease is not 
terminated by the death of the lessee, and his 
estate continues liable for the performance of 
the conditions of the lease until it expires, the 
obligations of the lessee passing to the per sonal 
reprenestative, who assumes in his fiduciary 
capacity the performance of the contract in the 
same manner that its performance could have 
been demanded of the lessee.— Brown's Ex’r v. 
U. S. Trust Co., Ky., 215 S. W. 815. ’ , 

65. Libel and Slander—Privileged Communi- 
cation.—Where local physician sent plaintiff to 
defendant for examination and treatment, a let- 
ter, written by defendant to the local physician, 
to the effect that an examination showed evi- 
dence of syphilitic poison, was wholly a 
leged.—Thornburg v. Long, N. C., 101 S. EB. 99. . 

66. Publication.— Where the cashier an 
assistant cashier of a bank exhibited to a notary 
public and to the publisher of a newspaper an 
affidavit libelous of the chairman of the county 
board of education, there was a publication by 
such bank officers.—Lewis v. Carr, N. C., 101 S. 
E. 97. y , 

ter and Servant—Assumption of Risk. 
nelle teane. injured by fall of imbedded rock 
from above while working in entry of mine after 
the firing of shots, held not to. have assumed 
the risk.—Southern Anthracite Coal Mining Co. 
v. Smith, Ark., 215 S. W. 719. 

68. Assumption of Risk.—A trackman does 
not assume the risk of his employer’s negligence 
in operating trains, unless he has knowledge of 
the improper operation and the conditions which 
created the danger and appreciates the danger 
attending such conditions.—Bennett v. Atchison, 
T. & S. F. Ry. Co., Ia., 174 N. W. 798. : 

69. Automobiles.—The head of a family, 
who provides for recreation of its members by 
furnishing an automobile for their use and 
pleasure, is responsible for its negligent use by 
any of family having his permission to drive it. 
—Mogle v. A. W. Scott Co., Minn., 174 N. W. 832. 

70. Workmen's Compensation Act.—Servant 
injured through negligence of third person may 
recover damages under Workmen's Compensa- 
tion Act (Code Supp. 1913, § 2477m6) from the 
third person after receiving compensation from 
his employer, subject to the right of the em- 
ployer to be indemnified out of the damages 
recovered for the amount of compensation paid. 
—Black v. Chicago, Great Western R. Co., Ia., 

. W. 774. ‘ E 
ag Wrongful ieee See right | ig 
lly discharged employe to recover - 
prey oy employer is not defeated by fail- 
ure to seek other employment, which goes only 
to the reduction of damages.—Sweet v. McEwen, 
Ark., 215 S. W. 651. 


























72. Mechanie’s Liens—Constructive Notice.— 
One who acquires an interest during the period 
of construction must be charged with at least 
constructive notice that work had been done 
and be being done.—Soliri v. Fasso, Mont., 185 
Pac. 322. 


73. Mortgages—Deeds.—The principal test to 
be applied in determining whether a given in- 
strument is a mortgage is whether the relation 
of the parties toward each other of debtor and 
creditor continued after the execution of the 
instrument.—Coffin v. Green, Ariz., 185 Pac. 361. 


74. Priority—An equitable mortgage con- 
sisting of an instrument which assigned land to 
a trustee for application on pre-existing indebt- 
edness, being prior in point of time to certain 
judgment liens, was prior and paramount to 
them.—McGuigan vy. Rix, Ark., 215 S. W. 611. 

75. Qualified Title—While a mortgage con- 
veys the title as between the mortgagor and 
the mortgagee, such title is only a qualified one, 
as security to the creditor during the existence 
— debt.—Theiner v. Speckin, Ill., 124 N. E 
826. 








76. Negligenee—Concurrent Causes. — Where 
an injury proceeds from two causes operating 
together, the party putting in motion one of 
them is liable the same as though it were the 
sole cause, but the negligent act or omission, to 
furnish basis for liability, must be one of the 
essential causes producing the injury, though it 
need not be the sole cause, nor the last or near- 
est cause.—Fisher y. Chicago, R. I. & P. Ry. Co., 
Ill., 124 N. E. 831. 

77. Parent and Child—Fiduciary Relation.— 
Any transaction between a son and his mother, 
toward whom he occupied a very pronounced 
fiduciary relation, whereby he would become the 
beneficiary, would be looked on with disfavor, 
and he would have the burden to show that the 
dealing was had at arm’s length.—Oliver v. Ross, 
Ill., 124 N. E. 800. 


78. Partnership—Profits.—It is sufficient to 
constitute a partnership that the parties are to 
have a community of interest in the profits as 
such.—Fink v. Brown, Tex., 215 S. W. 846. 

79. Principal and Agent—Transcending Au- 
thority.—An agent who exceeds his authority in 
making a contract, and whose principal declines 
to be bound thereby, renders himself liable to 
the third party with whom he made the unau- 
thorized bargain.—Crosby v. Livingston, Kan.,, 
185 Pac. 284. 

80. Reformatien of Instruments—Equity. — 
Equity will not reform written contract, because 
of mistake of complaining parties as to its con- 
tents and alleged fraud of other party in pro- 
curing the scrivener, in whom complaining par- 
ties had entire confiidence, to omit a stipulation 
alleged to have been agreed upon, where there 
was no fiduciary or confidential relation between 
the parties and no sufficient excuse why com- 
plaining parties did not read contract.—Gunter 
v. Edmonds, Ga., 101 S. B. 118. 

81. Taxation—Duress. — A tax imposed by 
statute containing drastic penalties, for non- 
payment and paid under protest, is paid under 
implied duress.—International Paper Co. v. Bur- 
rill, U. S. D. C., 260 Fed. 664. 


82. Telegraphs and Telephones—Restricting 
Liability —A telegraph company, which requires 
messages to be sent on prepared blanks, cannot 
restrict its liability for negligence by a provi- 
sion on the back of the blanks that it shall not 
be liable for mistakes unless the message is 
repeated and insured, etc., for to allow a tele- 
graph company to so exonerate itself for its 
own negligence would be contrary to public pol- 
icy.—Bowman & Bull Co. vy. Postal Telegraph- 
Cable Co., Ill, 124 N. E. 851. 

83. Vendor and Purchaser—Lien Note.—The 
purchase of a vendor’s lien note carries with it 
the lien, and the transferee of such a note can 
take a written assignment and place it of record, 
thus securing himself against wrongful release 
by the original owner.—H. O. Wooten Grocer Co. 
v. Lubbock State Bank, Tex., 215 S. W. 835. 

84. Wills—Codicil.—A codicil does not re- 
voke, but republishes and reaffirms, the will, and 
is to be construed with it as one entire instru- 
ment.—Limbach vy. Limbach, IIl., 124 N. E. 859. 







































































































































































